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1 information priv ilege . 

2 This is more in the nature of the absolute invocation 

3 of classif i ed in f ormation pr i vilege, which is no one shall 

4 discuss t hi s at all costs. And those costs are sometimes 

5 sanctions when that invocation of classified info rm ation 

6 pr i vilege affects the fair trial process, which i s the 

7 argument that I was making in open court. 

8 MJ [Co l PARRELLA]: And while I ge nerally agree wi th what 

9 you're saying, isn't it true that my predecessor looked at it 

10 and said it is su ff ic ient and that the defense doesn ' t need 

11 the -- all the specif ics ; this three-page exhibit puts the 

12 defense in the same or subs t ant i al position? In other words, 

13 it was fed t hrough the process, what you received was the 

14 product. 

15 [Alarm in courtroom . ] 

16 MJ [Co l PARRELLA]: It appears that the cell phone 

17 detector has gone off. It may be technical difficulty, but I 

18 would just ask everybody to please triple check to ensure that 

19 they don't have anything that would cause tha t to go off. And 

20 if i t's t he case, that it is a technical diffi cul ty, t hen 

21 we'll talk t o WHS about having it t urned off. 

22 Okay. It appears then that this was just technical 

23 difficulty. All right. 
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1 An d with tha t , then we will proceed . So my question 

2 was 

3 LDC [MR. CONN ELL ]: I understand the question , s i r. 

4 MJ [Col PARRELLA ]: Okay . 

5 LDC [ MR . CONN ELL ]: The and t he answe r i s , I t hin k , 

6 pa r ti a l ly, because the - - as I r ead - - and all I have is 

7 574B (Amend) to go on . But as I read 574B (Amend), the --

8 J udge Poh l did assess which I assume was 

9 

10 assessment a s to --

11 hat we r eceived. 

12 I t is opa que to me , one, wh a t other informat i on 

13 J udge Pohl r eviewed , rig ht? The r e is a r efe r ence to some 

14 other i nf orma t ion; I don ' t know its scope or anyt hing. But 

15 two, I also can ' t tell from 57 4B wha t , ot her 

16 

17 i nt ended as a substitute for. 

18 You with access to the -- to t he ex parte information 

19 migh t be abl e to t e l l -- I' m not sayi ng that you ca n ' t -- but 

20 t he idea th a t J udge Poh l de ci ded t hat 

21 was an adequ a te substi t ute for all possib l e 

22 information relevant t o the defense a bout t his , I thin k , i s 

23 read i ng 574B (Amend) far too broadly in t hat there i s - - you 
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1 know, there ----

2 I magine J udge Pohl was a big fan of Venn diagrams, 

3 but t here's three c i rcles, r i ght? The largest c i rcle is 

4 we l l, l e t 's say f ou r circles . The largest circle is all 

5 possib l e information abo ut this. The sma l le r circle is a l l 

6 information about it t hat is relevant t o the defense 

7 re l evant an d material to the defense. A -- the t hird sma l lest 

8 ci r cle is t he in f orma t io n that J udge Poh l reviewed , and then 

9 t he smallest circle is wha t he approved as an adequ ate 

10 substitu t e. 

11 The reason why I mentally dr aw these circles is I 

12 don 't think -- I t hi nk t ha t i t i s 100 percent t rue, and I 

13 conceded in open cour t , I conceded again today , t hat with 

14 respect t o J udge Pohl did make a s ub st i tut i on 

15 which falls within the scope of the bar on reconsi deration. 

16 The -- but i t does not appear to me from the lim i ted 

17 information that I have in the adversaria l record that that is 

18 a substitute for al l information ot herwise releva nt and 

19 material to the defense, wh i ch i s t he -- the thin g t hat I am 

20 go i ng to ad dres s in more specifici t y when we get to 600 . 

21 MJ [Col PARRELLA]: Okay. 

22 LDC [ MR. CONNE LL ] : All right . So having t a lked about 

23 that in subparagraph a. , I do want to advise the military 
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1 commission that I followed through on my commitment, and 

2 Mr. Tr i vett and I conferred ove r the break with respect to the 

3 ques t ion of what is the difference between subparagraph b. and 

4 subparagraph a . , like why are they not redundant? What does 

5 sub paragraph what additional r estriction does 

6 subparagraph b. provide that subparagraph a. does not provide. 

7 And I l aid out some hypothe tical s for him, and he is 

8 conside r ing the question and is going t o get back to me on it. 

9 MJ [Co l PARRELLA]: Okay. 

10 LDC [ MR. CONNELL] : I wi 11 tell you that what I think the 

11 difference i s is that -- or what I read the text to be -- but 

12 if he wants to give i t an author ita tive construction , of 

13 course he can suggest one to the militar y commission, and it's 

14 t he mi l i t ary commission ' s order, and the military commiss i on 

15 can adopt whatever cons truction it co nsiders appro pr iate. 

16 But what it loo ks like to me is that subparagraph a . 

17 i s about the classified or sources of information -- excuse 

18 

19 

20 proh i bits any reference outside a closed s ession to any fact, 

21 whether known or surm ised , r elated to t he sources or methods. 

22 So what I think th i s means is tha t if I were to 

23 know -- that I can' t know or even try to find out what the 
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1 actual source or method was, but I related to Mr. Trivett 

2 three open -source sources -- hypothetica l s as to how the 

3 source informat i on -- or how the informat i on came into the 

4 possession of the United States . 

5 And I think that that, you know, la ying out my 

6 hypotheses as to how the information got to the United States 

7 

8 

9 

10 maybe the military commiss i on wants to give it a construct i on 

11 or maybe the government wil l advise me as to i ts view as well. 

12 But otherwise, I can ' t tell what the difference between a. and 

13 b . is . 

14 MJ [Col PARRELLA] : Okay. 

15 LDC [ MR. CONNELL]: All right. And that's all I have on 

16 601 . 

17 MJ [Col PARRELLA] : Any other par t y want to be heard on 

18 601 before we move on? 

19 LDC [MR. NEVIN]: Same objection, Your Honor. 

20 LDC [MS. BOR MANN] : We are in the same space , Judge. 

21 MJ [Col PARRELLA] : All r i ght. I understand. Okay . 

22 

23 

That being said, 574, I be li eve, is next . 

Mr. Connel 1 . 
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1 LDC [MR . CONNELL]: Yes, si r , 574G . 

2 The government argued yes t e rd ay i n open source -- in 

3 open court that referred to in t he 

4 subs t itu t ed evident i ary foundation did not come from black 

5 sites. That may be true. I have no way of knowi ng. I can ' t 

6 test tha t , but i t may be true. 

7 But the one thi ng that I do know is that the use of 

8 

9 

10 

11 An d if the military commission -- does t he military 

12 commis s ion have eas i ly avai l able to it 574G? 

13 MJ [Col PARRELLA] : I believe I do . Give me one moment . 

14 Yes, I have i t . 

15 LDC [MR . CONNE LL ]: Thank you, s i r. I f you could tu r n to 

16 page 8 , I ju s t want to call you r a t te nt ion to something . 

17 MJ [Col PARR EL LA] : All r i ght. I ' m there. 

18 LDC [ MR. CONNE LL ]: Than k you, sir . 

19 So on page 8 is a chart, a s ummary chart , wh i ch 

20 establ i shes the -- which demonst r a t es t he relationship 

21 between, fo r example, 

22 

23 

one way to put it is 
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An d so on vario us to pics which are in the left-hand 

3 co l umn of t he chart on page 8 , we correlate the 

4 discovery, these -- whic h is what's at issue here in 574G, and 
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1 Your Honor, may we have the feed f rom t he document camera? 

2 MJ [Col PARRELLA]: You may. 

3 LDC [ MR. CONN ELL ]: So what I am about to show t he 

4 mi l i t a r y commission is found at Attac hment C in AE 574G, and 

5 it i s Bates numbered And I know t hat norma l ly 

6 the discovery numbe r s do n' t -- don ' t help t he record , but in 

7 this case, t hi s i s the way t hat the documents are numbered 

8 within Attachment C. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

An d so I wan t to show you , beginning at 571 -- so let 

19 t hat it is incu l patory . 
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Now , that could be true; I 'm not saying t hat it is 

12 necessarily untrue . But it i s cer t ai nly suspicious that first 

13 the CIA concluded tha t t he -- in their inter r ogations of 

14 Mr. 

15 and that i s certa i nly a n examp l e 

16 of -- no t ju s t paragraph 1 of the pro posed evidentiary 

17 substitute but places that how the FBI and when t he FB I came 

18 into possession of this information is extremely important. 

19 I a m done wi t h the document camera. 

20 The t hi rd point that I want to make with respec t to 

21 574G is to draw the military commission ' s attention to AE 57 4G 

22 

23 
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1 t hi s case t hat the gover nment wi l l seek to call , a nd he 

2 speaks , f or exam pl e , I can' t -- I can 't t a l k about i t because 

3 of the - - Pro t ective Order #3 , bu t I can write abo ut i t . And 

4 Specia l Agent 

5 and me t hod by 

about a potentia l source 

mi gh t have been der i ved, and 

6 we wou l d certain l y seek to cross -exa mine him about t hat and to 

7 i nt roduce ev i dence abou t t hat . 

8 But I bring t hat to the mi l itary commission ' s 

9 attention because, in my vi ew , it i s one thing to say , oh , 

10 we'd wan t to cross -exam ine, but I wa nt -- these two examples 

11 that I gave you here are actual discovery wit h act ual 

12 ques t i ons abo ut ac tual sources and methods tha t we would want 

13 to ask the wi tnesses abo ut . 

14 I don ' t have anyth i ng fur t her wi th respect to 574G . 

15 MJ [Col PARRELLA]: Okay. Thank you, Mr . Con nel l . 

16 Any other de f ense counsel care to be heard on 574G? 

17 LDC [MR. NEVIN]: Same objecti on , J udge . 

18 MJ [Col PARR EL LA]: Noted . 

19 LDC [MS. BORMANN ] : Sa me with us , J udge . 

20 MJ [Col PARR EL LA] : All r i ght . Not ed. 

21 

22 

Negative response from the othe r defense tea ms. 

Tria l Counse l ? 

23 MTC [MR . TRI VETT ] : Subjec t t o your ques ti ons, sir . 
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1 MJ [Col PARR ELLA] : I would like you to address a poi nt , 

2 Mr. Tr i vett, i f you wou ld n' t min d . Wi t h respect t o the 

3 defense's t heory t hat there i s da t a beyond wha t t he commission 

4 considered which is re l eva nt to 

5 governmen t ' s pos i t i on on t hat? 

, what's the 

6 MTC [ MR . TRI VETT]: Can you ask that question one mo r e 

7 t i me, s i r? I want t o ma ke sure I unders t and . 

8 MJ [Co l PARRE LLA]: Cer t ainly. 

9 The defense had ment i oned tha t they believe , using 

10 the Venn di agram examp l e, that there 's data , r elevant data 

11 beyond what was prov i ded to my pr edecessor when he made the 

12 dete r mi nat i on that the exh i bi t was a suitable subst i tute that 

13 ex i sts , so i t's not aski ng for r econside r ation because i t was 

14 neve r pa r t of wha t was fed i nto the 505 process. I ' m 

15 j us t -- - -

16 MTC [MR . TRI VETT]: The government's discharged our 

17 di scovery obl i ga ti ons . We explained wha t we di d i n t he 

18 ex parte fil i ng. We made a dete r mi nat i on as to what was 

19 discoverab l e and provi ded t hat in f orma t ion to the defense . 

20 

21 

22 

23 have i nforma ti on regarding t he s ubs ti tu t ed 
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1 evident i ary foundation . 

2 So I be li eve that t he mil i tary judge had a l l the 

3 i nfo r mation he needed and made a determination, and we didn't 

4 ask him -- we made our own determinations at times, l i ke we 

5 always do, t ha t cer t a i n i nf orma t ion i s not di scoverab l e. But 

6 in this instance , we explained everyt hing that we rev i ewed to 

7 the mi l i tary j udge . So he cer t ainly was aware of wha t our 

8 process was. And we've made , like we a l ways do , some 

9 determinations that certa i n information is not discoverab l e 

10 after r ev i ew i ng i t, but we did rev i ew i t. 

11 MJ [Co l PARRELLA] : Okay. And wi th respect to 

12 Mr. Connel l' s final point about Special Agent and 

13 the fact that the defense would like to cross-examine hi m 

14 about his portion of his statement I wou ld think that might 

15 per t a i n to poten ti a l ly t he sources and methods, I take it t he 

16 government's position wo ul d be as l ong as it's not part of 

17 t hat's prot ec t ed by Protec ti ve Or der #3, then t hey 

18 would be free to do so ; if it fa l ls within the gam ut of 

19 Protective Order #3 , in other words, it ' s these 

20 in question, then they wou l d be proh i bited fro m doing 

21 so? 

22 MTC [MR. TRIVETT]: That's correct . And we are always in 

23 a t ough s ituat i on. And Mr. Connel 1 gave me t hree 
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1 hypotheticals, including some that were unclassified as far as 

2 what a possib le source would be and some that are -- and we 

3 can't get -- from the prosecution's perspective, we can't get 

4 into the routine of say in g, "Don't worry, it wasn't that 

5 source and method. And don't worry, it wasn't that source and 

6 method." Because as you start to eliminate certai n sources 

7 and methods, you make it more likely that you ' re going to 

8 reveal the actual source and method . 

9 And that's why we sought t he protection. You know, 

10 we be l ieve the Military Commiss ions Act permits us to do it 

11 because this can't be adversarial. 

12 But loo ping back to the quest ion about 

13 Spec ia l Agent we did note in our motio n that this 

14 was not re levant at all to what we were doing. This was a 

15 

16 

17 

18 

19 

20 

21 

22 that could possib ly be relevant to any t hi ng we are do i ng now 

23 is hard and difficu l t for us to say, bu t it wouldn't per se be 
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1 limited by Protective Order #3. 

2 Now, again, if you are understanding t hat sources 

3 and methods are always classif ied, if they're asking a witness 

4 for classified i nformat i on that hasn't otherwise been 

5 discoverable, we are going to assert a national security 

6 pr i vilege over i t but not because of Protective Order #3 , 

7 based on relevance and t he fact that it 's classif i ed and we 

8 haven't provided it in discovery because it' s not relevant. 

9 It's not -- just because we have a witness on the stand who 

10 has certain knowledge of c lassi f ied i nformat ion, it doesn't 

11 become a discovery fish ing expedition for classified 

12 information. 

13 And that's our concern too and why we did what we did 

14 with the substituted ev ident i ary fo undation. When we laid out 

15 those seven things, we wanted to expla i n to the military 

16 judge, who had to make the determination that it was re liable 

17 and adm i ssible , exactly how we were go i ng to do it to, not 

18 on l y show i ts authenticity, but then to also establish its 

19 re l evance to the case . But 2 through 7 is -- it's part of t he 

20 overall foundation, but it doesn't necessa rily go to the 

21 authenticity of the data. 

22 So -- but certain of those witnesses might have a 

23 bunch of that classif i ed i nformation in thei r mind. So we 
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1 didn't envision it necessari l y as t hem having to read i t off; 

2 we were goi ng to be able to answer it just in quest ion and 

3 answer, and they were going to answer consistent with that 

4 foundation. And t hen we were go i ng to get into how they 

5 corroborated it and why we believe it was and all of 

6 those things. 

7 So when Mr. Connel l raised a couple of issues 

8 specif i cally on what he would 1 i ke to know, whether the 

9 analysts relied on statements, he can ask. Whether the 

10 interp r eter relied on something from the RDI program , he can 

11 ask. Those things aren't tied to the source and method by 

12 which as acquired. 

13 So he's going to have a rob ust cross-examination and 

14 be able to fetter out bi as and -- and impeachment . He ' s just 

15 simply not go ing to be able to find out how it is that we 

16 obtained this . That's how the sys t em was set up by Congress, 

17 but the judge is the check on that. 

18 Like I said yesterday , the j udge is the check. He's 

19 had that check. We be l ieve that he's approved our substitute, 

20 our substit uted evidentiary foundation, and obviously we 

21 disclosed that we believed were discoverable, 

22 but that any other discovery would be a motion to reconsider 

23 his ru l ing. 
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1 MJ [Col PARR ELLA] : All r i ght. So a l though Ju dge Poh l , I 

2 be l i eve, indi cated that a pr oposed evident i a r y su bsti t ution, a 

3 proposed subs t itu t ion , wou l d be appro priate , he didn ' t approve 

4 t he specif i c one. And i t may be prema t ure to do t hat now I 

5 think , but never t he l ess it 's been put forward i n fron t of t he 

6 commission , and we discussed this yesterday . 

7 So why i s paragraph number 7, f or lack of a bet t er 

8 wo r d - - why is that in t here? Tha t doesn' t seem to be a 

9 statement of -- related to the evident i ary foundation of that 

10 i nformation. 

11 MTC [ MR . TRI VETT ] : I 'm sor r y, pa ragraph 7? I' m not 

12 sure whe r e you ' re at ----

13 MJ [Col PARRELLA] : The statement 

14 

15 

16 l ike represen t ative. It's a conclusion . 

17 MTC [ MR . TRI VETT] : Sure. We env i s i oned t ha t - - what we 

18 envisioned from that i s that the intelligence analysts -- we 

19 wi l l as k a quest i on and say yes, we -- we c reated a 

20 presentation , we cor robora t ed that evidence , and t hen all of 

21 ou r next questions are how we co r roborate d it. 

22 So aga i n, we were i n a position where we had to 

23 es t ablish f or t he j udge , i n a unique ex par t e fas hi on, how the 
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1 evidence was authe nt i c and the foundat i on for it and why it 

2 was relevant . So all of those things are what we believe i s 

3 the correct f oundat i on for us to then beg i n the examination of 

4 the witness . 

5 So i t ' s a l i t t le bit ar ti f i c i al. Li ke I sa i d , we 

6 can -- it need not be read i nto the record. They're simply 

7 quest i ons we are going t o ask . But 2 through 7 are free f or 

8 cross-exam ination once we admit once we admit t he evidence. 

9 It's one that's the ma i n part that we are protecting. 

10 Aga i n , i n order to establ i sh the adm i ssibi l ity, which 

11 i s one of t he requ i r ements we have to file ex parte on a 

12 substituted evidentiary foundation , we fe lt like we had to lay 

13 out the aut hentic i ty and re l evance . And that ' s how we ' re 

14 going to do it , through witnesses 

15 And t hen we'l l have a normal 

16 ev i dentiary presentation, l i ke anythi ng , that the defense wi l l 

17 be able to cross -exam i ne regard i ng the subs t ance 

18 and regarding why we be l ieve it's significant 

19 

20 MJ [Col PARRELLA] : So it is my understanding, and maybe I 

21 misunderstood, that the intent was to have these witnesses 

22 read these statements into the record. Is that not the case? 

23 MTC [MR. TRIVETT] : The order says t hat. I'd have t o 1 ook 
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1 bac k at what we asked . But it was , as far as the read i ng , we 

2 we r e go i ng t o as k a quest i on , they were go i ng to a nswer. So : 

3 

4 

5 

6 

7 

8 

9 

10 

Yes , I di d. 

How di d you do it? 

I used A, B, C, D, E. 

11 MJ [Co l PARRELLA] : So the quest i on wou l d be di d you 

12 corroborate as oppo s ed to a statement t hat these were 

13 co r robo r ated? 

14 MTC [MR. TRI VETT] : Oh, yes , sir . Yes, sir . 

15 MJ [Co 1 PARRELLA]: Okay. 

16 MTC [MR. TRI VETT]: All of those are going to be what t he 

17 answer i s ul tim at ely t o the ques ti ons we ask , bu t we f ully 

18 envision a quest i on and a nswer , no t unlike regular t est i mony . 

19 But again, we la i d out t he whole f oundat i on for t he judge. 

20 In theory, cou ld we have just gi ven that f i rst 

21 pa r agra ph over to the defense an d sai d th i s i s ou r substituted 

22 ev i dentiary f oundat i on for the acquired? We cou ld have jus t 

23 tu r ned t ha t over to t he de f ense, bu t we had no pro blem gi vi ng 
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1 t hem the roadmap of exactly where we were going so t hey 

2 understood where they wo uld be able to c r oss and where they 

3 wouldn ' t . 

4 MJ [Col PARRELLA ]: Okay . I understand . 

5 I have no further questions. Thank you. 

6 MTC [ MR . TRI VETT]: Than k you, sir . 

7 LDC [MR . CONNE LL ] : Si r, I ' m goi ng to address some of the 

8 government's arguments t hat were just made in t he context of 

9 600. 

10 But before I leave 57 4G, I ne ed to make one more 

11 observation, wh ich i s th e government just made the argument 

12 t hat the judge i s the check , and in every other situation, 

13 that is in fact true . I f an advocate on either si de asks a 

14 ques t ion an d t hat quest i on i s inappro priate or object i onable 

15 fo r some reason, then the other side objects, and the judge 

16 checks them . 

17 If a witness i s about to gi ve an answer, even if i t 

18 was an unobject i onable quest i on , the witness is about to give 

19 an answer, under 505(i), the governme nt objects, 

20 hypo t hetically the defense could object , and the j udge is the 

21 check , r ight? Th e judge makes the decis i on , is t ha t r elevant, 

22 is the r e assert i on of c l ass i fied privilege, is it overcome, 

23 et cete r a. 
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1 What ' s so insidious about Pro t ective Order #3 is that 

2 the ju dge i s no longer t he check; t he advocate is the chec k . 

3 I have to self-censor myself, and on mult i ple occasions 

4 yesterday and today have done so, declin i ng to ma ke the 

5 arguments whi ch I find most persuas i ve because there is a 

6 pr i or r estraint on my speech. 

7 It i s ent i r ely different from I would like to ask a 

8 ques t ion an d -- ove r an objection , t he ob j ection is sus t a i ned , 

9 and I can ' t ask the question. Tha t' s what it mea ns for the 

10 judge to be the c he ck , whe ther tha t 's in open session or 

11 closed sessi on , as we ' ve seen again an d again in t his mil i tary 

12 commis s ion. 

13 I t is enti r ely different f or -- to r ob me 

14 Mr . al Baluchi of a record and to rob t he mili t ary commission 

15 of i ts r ole as arb iter by re qui r ing me not to make the 

16 argument in the f irst place to sel f -censor . That is the 

17 difference between a prior rest r aint and a su bseq uent 

18 sanction . 

19 You know, i f I woul d go ahe ad an d say the classified 

20 t hi ng anyway in open session , there is a s anction for that, 

21 but that is different from me having to be the check , me 

22 having to be t he pe r son, especia l ly given t he ambi guous 

23 language that even this morning we ca n' t 100 perce nt agree 
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1 with it; we can ' t agree what the di fference betwee n a. and b . 

2 i s. The i t l eads me to i mpose a c hi l li ng e f fect on myself , 

3 wh i ch i s what I' ve done , a nd it's t he reason why t his is the 

4 wrong approac h to this prob l em . 

5 So moving on , wit h the military comm i ssion' s 

6 permission , to 600 . 

7 MJ [Col PARR EL LA] : You may . 

8 Before you do, anybody else care t o be heard on 574G? 

9 LDC [ MR . NEVIN] : Same objection , Your Honor . 

10 MJ [Co l PARRELLA] : Noted. Okay. 

11 You may proceed, Mr . Connell . 

12 LDC [MR . CONN ELL ]: Than k you, Your Hono r . 

13 So the governme nt j ust made the argument that 

14 J udge Poh l had a ll the information tha t he needed in orde r t o 

15 make t hi s dec i sion. I n my mind, tha t begs t he quest i on of i n 

16 other contexts when the governmen t wa nt ed t o seek 

17 subst itut i ons, we were allowed to subm it a t heory of de f ense . 

18 And i t so ha ppens tha t our theo r y of defense does have a 

19 little bit a bout - in i t , bu t mos t ly t he f ocus was on RDI 

20 because t hat wa s what the ma i n top i c at the time wa s. 

21 At the t i me t hat the govern ment subm i tted th i s 

22 ex parte c l aim to the mi li t ary commission, it had in i ts 

23 possess i on DR- 280 - AAA, whi ch i s in t he record a t AE 600 
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1 Attachment B, wh i ch laid out not just the i nformation that we 

2 on the defense thought was important but seve r al paragraphs 

3 exp l aining why we thought it was important . Essential l y we 

4 told the prosecution what our theory of defense around these 

5 s t a t ements was . 

6 And only you and the government know whether the 

7 government i n good f a i th subm it ted our t heory of de f ense . The 

8 order , 574B (Amend) , says that the military comm i ssion 

9 cons i dered our theory of defense , but whether it ' s referring 

10 to AE 073F or whether i t's ta l ki ng about the spec i f i c 

11 i nformation that we provided to the government as to our 

12 theory of defense around this is something that only the 

13 mi l itary comm i ss i on and the government can know . 

14 But if it i s not true that the government provided 

15 al l of t he i nf orma t ion t hat was ava i lable about t he defense 

16 theory - - that was i n its possession about the defense theory 

17 of defense , t hen I would suggest tha t the mi l i tary comm i ss i on 

18 might want to sua sponte reexamine that substitution in light 

19 of our articulated theory of defense which the government had. 

20 They can tell us what they did with it. 

21 So moving from there , I would like to address the 

22 individua l items that are sought in AE 60 1 - - AE 600 , excuse 

23 me, and I wi ll do so i n the con t ext of what we have learned 
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1 over the past two days . 

2 One of the th i ngs t hat we ' ve l earned over the past 

3 two days is t hat , as i n the col l oquy that just occ urred, i terns 

4 2 th r ough 7 are different in kind t han item 1 in the 

5 governmen t 's proposed ev i dent i ary s ubst itut i on i n t ha t it em 1 

6 is truly an invocat i on of the c l assified i nformation priv i l ege 

7 and no fur t her in f orma t ion can be forthcom i ng. 

8 The - - items 2 through 7 on the other hand were just , 

9 i n the government's words , a roadmap setting out what the 

10 prosecution i ntends to ask witnesses. Now, I don't know if i t 

11 was always that way , r i ght? The order very c l ear l y says these 

12 are the seven items to be read by two different FBI witnesses , 

13 but, you know, th i s is lit i gation . Ideas evolve over t i me, 

14 and people make comprom i ses and everything e l se. I'm 

15 perfec t ly fi ne wi th t ha t . 

16 But it does seem to me now as we sit here, items 2 

17 through 7 are no t appropr i a t e f or -- even if you rule against 

18 me who l ly on everything else, are not appropriate for a 

19 proposed evidentiary foundation because they are go i ng to be 

20 witnesses . Item 1 is different, however. 

21 So - - and the second thing t hat we ' ve learned over 

22 the past two days is some l i ttle insight i nto the scope of the 

23 i nforma ti on t hat Judge Pohl rev i ewed tha t came i nt o t he 
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2 exhibit, which was t he a pproved substi t ute. 

3 An d t he reason I say tha t is , despite my argument and 

4 a direct ques t ion f r om t he mi litary comm i ssion , t he government 

5 did not in it s argument on 574G state that -- the scope of the 

6 information that J udge Pohl had . An d as we go through t hese 

7 items , which I normally don ' t do in a discovery request, but 

8 it's importan t here beca use some i t e ms tha t we as ked for 

9 pro bab l y do , an d one in particular probab l y does fall within 

10 the sc ope of the information J ud ge Pohl r eviewed if the 

11 government ' s represen t ati on t hat t his has a r elationship to llll 
12 r at her, i s accurate . 

13 But many of these items now we know do not fall within the 

14 scope of what Judge Poh l rev i ewed because of the government ' s 

15 arguments about i tems 2 through 7. I wi ll be a l it tle mo r e 

16 specif i c as I go t hr ough that. 

17 So my -- I take as my text t he Attachment B to 

18 AE 600, 27 Oc t ober 2016 Discove r y Re quest 2 , DR -280-AAA . I t 

19 wi l l pr obably be he lp fu l to have t hat in front of you . 

20 MJ [Col PARR EL LA]: I have i t in front of me. 

21 LDC [ MR . CONN ELL ]: Okay. Great. 

22 Wi th respect to -- so the structure of t his , just f or 

23 orientation, i s on page 2. At the to p of the page i s our 
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1 explanation of why these documents are re l evant to t he 

2 defense, essent i a ll y a s hor t ve r sion of our t heory of defense , 

3 and t hen we -- there are i t ems 1 and 2 wh i ch a r e t he ac t ua l 

4 requests . 

5 

6 

7 

8 If the governme nt's rep r esentat i on about the 

9 sim i la r i ty of the base document that J udge Poh l 

10 was wo rking from , i s t hat -- they make the c l aim t hat i t 's 

11 si mil a r t o I f that ' s 

12 t rue, the n have been 

13 among t he mater i a l t hat J udge Pohl examined . I do n 't know if 

14 t hat's t r ue or no t , but i f that r epresenta t ion is true , 

15 

16 

17 

18 

19 excluded. 

20 I th i nk t hat is i mportan t , but I t hink i t ' s i mpo r ta nt 

21 to - - for te ll ing the story of the co nsp i racy and 

22 Mr . al Ba l uchi ' s ro l e in t he conspiracy , but I a l so wan t to 

23 acknowl edge t hat it i s possible t ha t tha t i nf ormati on was 
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1 already r ev i ewe d by J udge Poh l. 
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Item d. is especia ll y important, 

Thi s i s i mportan t t o 

8 ou r hosti l i t ies argument. One of t he arguments t hat I 

9 discussed wi th the mi l i tary commiss i on yes t erday was t he 

10 tie -i n to hostil i t i es that if the Uni ted -- i magi ning the 

11 wo r l d where the Uni ted States we r e at wa r with al Qaeda pr i or 

12 t o 200 1, the -- i f the Un i t ed Sta tes knew the loca t i on of 

13 Kha li d Shai kh Mohammad, 

15 take kine t ic ac ti on agai nst hi m is a f ac t or t ha t t he fi nders 

16 of f act wou l d no doub t wan t to consi der wh il e a s sessing 

17 whe t he r hos tiliti es agai nst a l Qaeda ex i s t ed . 

18 

19 

1 . e . is 

that the government has not produced. It i s 

20 diff i cu l t f or me t o unders t and 

21 

22 

23 i s diffi c ul t f or me t o unde r s t and how s t a t ements of a 
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1 defendant, for Mr . Mohammad , or statements of a codefendant 

2 would not be re l evant. 

3 You know, we c i te i n the brie f Yunis and i t s 

4 discussion of the showin g of relevance for a defend ant ' s 

5 statements i s norma l ly j ust very small. The -- and it ' s 

6 dif f icul t to see how t hese addit i onal --

7 

9 The -- i t em f . 

10 The government does not 

11 at the time; the judge's order says I will go wi th the 

12 judge. He can prob ably -- i nste ad of what I thoug ht . 

13 But th i s goes to the un i verse , and t he quest i on 

14 t hi s is t he question t hat I articulated yesterday of: Is 

15 Mr. al Baluch i 

16 

17 

18 

19 

20 

21 

22 

23 
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1 What the government is saying now is that it has not 

2 invoke d classified information privilege over the method used 

3 to enter - - The government just argued 

4 a few minutes ago to you that if we want to know the way the 

5 analysts made we'll be ab l e to 

6 cross-exam ine about that, wh i ch makes it an entirely re levant 

7 scope for - - place for discovery. 

8 And typ ically a report to that effect from an analyst 

9 or of some kind would 

10 be turned over to us in discove ry, and it certainly should be 

11 now that we know the government is not seeking to protect that 

12 aspect of the of the case. 

13 

14 

Now, with respect to item 2, the a . is essentially 

That goes to the c hain of 

15 custody. I tem b. is no 1 onger included . According to the 

16 government's representations toda y and yesterday, it i s no 

17 longer inc lu ded in the classified information privilege at 

18 all, which is : What did this analyst do? The analysis 

19 

20 

21 Typically, when this comes up in a gang case, there's 

22 a report from an expert say i ng, you know, "Th is i s my 

23 experience. 
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1 Th i s is how I identified the players. " And accor ding to the 

2 government, that ' s going to be a ripe area fo r 

3 cross-exam ina t ion for us . 
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9 So that brings us to while t he government was 

10 obtaining ex parte its s ubstitution, the -- we we re pr epa r ing 

11 a fo ll ow-up because this --

12 And s o what we rea l i zed is that there is an 

13 issue with r espect to the aut hor ity for 

14 and that is found in DR -280A-AAA, 

15 which is contained at Attachment C to AE 600 (Amend ). 

16 I won ' t go these -- th r ough these one by one because 

17 they ' re essentially variations on the theme of what was the 

18 authority -- un der what lega l or regulatory authority were 

19 excuse me, obtained, 

20 and wh i ch -- depend i ng upo n what t he a nswer to that is, the 

21 answer might be none, in wh i ch case we may have a statuto r y 

22 claim as to the i r suppression. 

23 So just to summar i ze, the i mportant - - t he 
1 tlii8Jll:8f8JJ\!J !JM!RYMFfJJ\T\N Pl'Mii88ilfi F 

I j j ,., •• , j j 

22555 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

VX8:XfRf8fJ\! ;rV:fdt1t1PJ%7AVPfJJ\JIIN fff,\i\W8!lf;RF 
I j j ,., •• , j j 

1 information that we are seeking here, very little of which 

2 seems to fall within the scope of what Judge Pohl probably 

3 reviewed, i s important information to challenge the 

4 authenticity , the chain of custody , and the weight that the 

5 fact-finder should gi ve poss i bly to 

or to be introduced 6 suppress under 

7 aff i rma t ively by the de f ense i n our argument against 

8 hostil i ties. But -- I have averted to th i s a few times, but I 

9 do want to explain in just a little more depth these are also 

10 important to our minor ro l e argument in - - in the sentencing 

11 phase . 

12 Under the Federal Death Penalty Act, mi nor role, of 

13 course, is a statutory mitigating factor. They don't have 

14 statutory mitigating factors in the mi l itary commission, but 

15 the i dea i s t he same. 

16 But there are two others. The for example , the 

17 f act t hat Mr . a l Baluchi i s one of a -- is only a sma l l part 

18 of the conspiracy -- which I think we'll be eliciting s i milar 

19 information from a number of the FBI witnesses, affects his 

20 his threshold determination for the death penalty under the 

21 Enmund- Tison rule, Enmund v. Florida, 458 U. S. 782, and 

22 Tison v. Arizona , 481 U.S. 137 . 

23 And then earl i er today I referred t o the Burrage 
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1 case, which is the thres hold that whe n you have eligibility 

2 fo r the deat h penalty because of a stat ute in wh i c h the 

3 de f endan t commits a crime wh i ch l eads t o death , s uch as 

4 se l ling dru gs which leads t o death or conspiracy, in t his 

5 case, which leads to death, the Supreme Court has held that 

6 t here ' s a much higher standard for ca usat i on i f t here is 

7 essentially but - for causation that is required un der 

8 Bur rage v . United Sta t es, 571 U.S. 204. 

9 MJ [Col PARR ELLA ] : Than k you, Mr. Conne l 1. 

10 LDC [MR . CONN ELL ]: Than k you , sir. 

11 Any other couns e l wi sh to be heard on 600? 

12 LDC [MR. NEVI N]: Same objection , Your Honor . 

13 MJ [Col PARRELLA] : Noted . 

14 LDC [MS. BORMANN ]: J udge, we have the same situation. 

15 MJ [Col PARRELLA]: I understand. 

16 

17 

Nega t ive response from ot he r defense cou nsel . 

Trial Counsel? 

18 MTC [ MR. TRI VETT]: Sir , in your 806 order, you granted me 

19 permis s ion t o argue 600 a nd 599 toget her . 

20 MJ [Col PARR ELLA ]: I di d . So l et me make inquiry about 

21 599, unless you want -- unless you want to a r gue it. 

22 MTC [MR. TRI VETT] : Wel l , I wou ld pre f er to hear what 

23 Mr. Montross has to say and then just address bot h , Mr . Al i ' s 
1 tlii8Jll:8f8JJ\!J !JM!RYMFfJJ\T\N Pl'Mii88ilfi F 

I j j ,., •• , j j 

22557 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

VX8:XfRf8fJ\! ;rV:fdt1t1PJ%7AVPfJJ\JIIN fff,\i\W8!lf;RF 
I j j ,., •• , j j 

1 and Mr. Bin 'At tash's. 

2 MJ [Co l PARRELLA ]: Ms. Bo rmann, what ' s your intent with 

3 respect t o 599? 

4 LDC [ MS. BORMANN ]: Mr . Montross will be address ing the 

5 issue. 

6 MJ [Co l PARRELLA]: Than k you. 

7 Good morning. 

8 DC [MR. MONTROSS ]: Good mo rn ing. 

9 Your Honor, to beg i n, we want to emphasize, les t the 

10 mi l i tary judge conclude otherwise, tha t my team , I, myself, as 

11 wel l as a member of that team, con t i nue to remain unable to 

12 discha r ge ou r ethical and constitutional respons ibilities to 

22 MJ [Col PARRELLA ]: So, Mr . Montross, 1 et' s get to 599 . 

23 Let ' s close argument on 599. 
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1 DC [MR . MONTROSS] : I am getti ng to that , Your Honor . 

2 MJ [Col PARRELLA]: Great. 

3 DC [MR. MONTROSS]: 599 poses particu l ar cha l lenges , and 

4 t he cha l lenge tha t i t poses i s the gravity of what is a t stake 

5 i n 599 . 599 i s a moti on, a t l east f or Mr. Bi n 'Attash, 

6 concerning evidence of actua l innocence i n this case , 

7 i nnocence as to t he charges f or wh i ch he f aces before t hi s 

8 mi l i t a r y judge. 

9 Al so, Your Honor , i n such a grave matter , we do stand 

10 alone in regard to the lit i gation su r roun di ng 

11 the sub j ect of no t only t hi s motion, 599, but al s o 

12 t he subject of 574G , t he sub j ect of 600 , the sub j ect of 601. 

13 So unli ke any othe r team , Mr. Bi n' Attash, at this 

14 t ime in t he 599 mot i on, J udge , is not preparing to 

15 challenge - - to cha l lenge the legal ity of 

16 are not standing before yo u cha l lengi ng the foundat i on of 

17 We a r e no t prepar i ng to cha ll enge t he cha i n of 

18 custody i n 599 I ' m not standi ng here 

19 cha ll engi ng t he authent i c i t y or aski ng tha t we need 

20 i nfo r mation so that I ca n cha l lenge t he i dent i f icat i on 

21 

22 I have hea r d an d I unde r s t a nd why those c hal l enges 

23 are being made by t he ot her t eams. And i f we we r e i n t heir 
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1 situation, I hope tha t we would be ma king the very same 

2 arguments. But we' r e not, and I' m sta nd i ng a r gu ing 599 

3 because we ac t ually embrace 

5 government professes him to be , 

6 

7 Ours is a cla im of r i ght to all not 

8 because we seek to challenge them but because we seek them as 

9 defense evi dence of innocence. We seek them beca use t hey ' re 

10 exculpatory. Hence, I argue 599 t od a y . thoug h un de r conflict. 

11 Who ha s t he gove rn ment allege d Mr. Bin 'Attash t o be? 

12 They des c r ibe hi m repeatedly as a senior a l Qaeda lieuten ant , 

13 charged wit h the conspirac y to specifica ll y attac k cr i tical 

14 t argets in New York City and Washington , D. C. , the 9 / 11 

15 attacks, resulting in the life of loss - - the loss of life of 

16 t housands of peo ple. 

17 Who di d he cons pi re with? Th e government al l eges 

18 t hat Mr. Bin'Attash cons pired with the man who s i t s at one 

19 t able i n fron t of hi m, Mr. Mohammad, to commit the attac ks on 

20 9 I 11 . 

21 So I want to brief l y review what ' s been prov i ded to 

22 us a t this ti me . There are a total, as far as we know rig ht 

23 now, 
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I t's completely unc l ear f rom t he information that 

5 we ' ve been g i ven , okay, 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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11 Your Honor, you just heard 574G, and I' m prepared to hand out 

12 what i s t he a t tachmen t s t o 574G, but I a l so don ' t want t o 

13 clutte r the record . And if You r Honor is amenab l e to going to 

14 pages i n 574G -- is that something tha t you would prefer 

15 to 

16 MJ [Col PARR EL LA]: Yes, I can cer t a i nly do t ha t , so j ust 

17 guide me to the page, an d I will go t here. 

18 DC [MR. MONTROSS]: Okay. So on the bottom of 574G --

19 t here 's a total i ty of 223 pages . Does Your Honor see that? 

20 Righ t . 

21 MJ [Col PARRELLA]: I do. 

22 DC [MR. MONTROSS] : Okay . Can you go t o page 187 of that 

23 223. 
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1 MJ [Col PARR ELLA] : I am there now . 

2 DC [MR . MONTROSS]: So i n the beginning paragraph is : 

3 

4 

5 

6 

7 

8 

9 port ions 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Then the government di r ec t s the reader to ce r tain 

So if you go to 191 , 

So as Mr . Con nell ind icated, they ' re 

when they are interroga t i ng , i n this case 

19 part icular l y Mr. Mohammad. But they also -- what ' s important 

20 from our perspect i ve, from Mr. Bi n ' Attash ' s perspec t ive, i s 

21 how they right? 

23 yes ter day statements of co -conspirators , but they ' re more than 
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1 that. 

2 

3 

4 

5 Now, I can understand , okay, why the government 

6 intends evidence in i ts 

7 case - in-chief, t hey gave us . 

8 

9 

10 

11 

12 Bu t my appreciation of the government's i ntent to use 

14 coupled with a lack of appreciat i on on my part abo ut why the 

15 very same government di d no t see th i s evidence as exculpatory 

16 as to Mr. Bin'Attash and provide it to us as Brady information 

17 and not through a process where we are now analyz i ng it as 

18 evidence that they intended to introduce dur in g i t s 

19 case-in -c hief. It's affirmative evidence as to others, but 

20 it 's not to us. It ' s Brady, and they should have seen that, 

21 and this should have bee n produced as Brady . 

22 Now, we know there i s 

23 that's what this spreadsheet says. I think my -- I am bad at 
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t hat ' s Brady 

Brady. And we ' re ent it led, okay, 

An d I want to address why that ' s im porta nt, why it ' s 

18 important t hat we get the ba l ance. I t hi nk it is 

19 ev i dence. I t ' s clearly excu l patory 

20 But how are 

21 How do you see us using 

22 t hose i n a tria l ? 

23 And I ' m hop in g , as serving as a judge in mi litary 
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1 courts-martial, that you have not had an opportunity to do 

2 mu l ti-codefendant, long -term rug 

3 cases . I pray that you haven't had to do those , but 

4 unfortunately I have . And I have sat next to eight other 

5 defendants, and the worst thing that you can get is the box 

6 full of all the conspiracy 

7 for -- for a year . 

8 Bu t I will say the greatest gift tha t a defense 

9 attorney ever gets is when you get 

10 

11 in a codefendant conspiracy charge is your client. You dance 

12 a dance of joy. And you are not seeking to avoid, okay, 

13 and you a r e not seeking to 

14 limi t them. 

15 In fact, my cross-examination 

16 would be going through in granular detail, oka y , everything 

17 

18 

19 

20 

21 

22 Fortuitously for you, you may not be the judge, okay, 

23 when you are going to listen to me do - cross-examinations, 
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1 okay, and that wo uld be a powerful moment 

2 fo r you. Bu t the res t of the other peop l e will be he r e 

3 1 i sten i ng to t hat . And I intend t o do tha t , J udge , 

4 

5 

6 

7 Now --

8 MJ [Col PAR RE LLA]: Now, I understand t hat argument with 

9 res pect to llllllll which I believe yo u do have, correct? 

10 DC [MR . MONTROSS ] : I do have those . 

11 MJ [Col PARRELLA]: Okay. But with respect to 

12 what if t hey have absolut e ly no r eleva nce t o 9/1 1, t o thi s 

13 conspi r acy? I mean , t he governmen t ha sn ' t given t hose to 

14 anyone. 

15 DC [MR . MONTROSS]: Okay. Great quest i on, okay? So I 

16 t hi nk there's two ways perhaps tha t Your Honor -- so I looked 

17 at -- I ' m assuming yo u have , too -- and I 

18 th i nk maybe you ' re thinking of maybe two ways that per haps are 

19 not re l a t ed to 9/11. 

20 

21 

22 

23 

22567 

UNCLASSIFIED//FOR PUBLIC RELEASE 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

exculpatory. 

UNCLASSIFIED//FOR PUBLIC RELEASE 

VX8:XfRf8fJ\! ;rV:fdt1t1PJ%7AVPfJJ\JIIN fff,\i\W8!lf;RF 
I j j ,., •• , j j 

13 I would li ke to show during mitigation, okay, that 

14 my client i s not part of the inner circle, okay ; that he i s 

15 not intimately connected to Mr . Mohammad; that he's not one of 

16 the worst of the worst; 

17 

18 

19 But if Mr . Bin 'Attash i s 

20 or they don't have that type of re lationship, that's importa nt 

21 for me, maybe not at the guilt phase, but it is certainly 

22 importan t to me as I am attempting to make a mitigation 

23 presentation. 
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6 st i ll r elevant and ma t erial to me f or a sentence other t han 

7 death. 

8 Does that answer the ques t io n? 

9 MJ [Col PA RR EL LA] : I t does. 

10 How do you limit the universe , though, of information 

11 that might be out there that fails to refer to your c l ient? 

12 DC [MR . MONTROSS]: Okay. Well, we 

13 MJ [Col PARRELLA] : I n othe r wor ds, the r e ' s got to be some 

14 logica l part where the court wou l d say the absence of i t i s 

15 still r elevant. 

16 DC [MR . MONTROSS]: And that is certainly an adm i ssibility 

17 and re l evance question t hat the court can determi ne when it 

18 comes out at trial . But when I' m attempting to prepare and 

19 invest i gate my mi t iga t io n and penalty phas e presentat i on --

20 t hi s is disc overy now, okay? I think t he question t hat you ' re 

21 asking is a legitimate question about what evidence is 

22 actual l y going to be heard, okay, during trial , but tha t i s 

23 mitigation. 
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1 That other point -- one ot her point, J ud ge ----

2 MJ [Col PARRELLA]: I just want to -- let me interject. I 

3 t hi nk the same i ssue poten ti ally revolves t o discovery as 

4 we 11 , no t ju s t tr i a 1 . 

5 DC [MR . MONTROSS]: Okay. Yeste r day Mr. Connell had an 

6 analogy. He sa i d is t here a difference i n your mi nd , okay, if 

7 I ' m one in s ix, okay, if I' m one in 60 , i f I' m one i n 600 , or 

8 if I 'm one in 6,000. And I had no t t hough t in my mind of 

9 framing it t hat way yesterday , but tha t moved me yesterday 

10 when it was a conve r sat i on about what potentially his c li en t 's 

11 res pon s ibility i s in t he 9 / 11 conspi r acy, okay, 

12 

13 So I would want -- t hat matters, okay , t he unive r se . 

14 I don ' t know t he size of the universe yet, Your Honor. Wha t I 

15 know is 

16 Pa r t of my di scovery request is 

17 just tell me how many more are out there. 

18 

19 

20 And I assure you t hat one of the argument s 

21 that the prosecution is going to be making at tr i al is it 

22 doesn ' t matter 

23 
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1 But how much more powerf ul that I can stand in fro nt of a 

2 

3 

4 So the i r a r gume nt that perha ps he's just not caugh t 

5 up in that , okay, or that he ' s or 

6 t here ' s al l this other infor mation t ha t i mplicates hi m, I can 

7 refute that by talking a bout 

8 I say - I thought t hat was a powerf ul analog y 

9 t hat Mr . Connel l used yesterday . Rig ht now I am talk i ng about 

10 J udge. That's all I' m talki ng ab out. 

11 I do n ' t even know -- an d t ha t ' s part of t he 

12 inform ation that I am as king 

13 I don ' t know . I want t hat question 

14 answered. If they say yes, 

15 then that ' s a se parate motion we can dea l with. I just want 

16 t o know are there more a nd can I have t he balance 

17 That ' s al l I' m asking right now . 

18 Su bject to any further questions , J udge. 

19 MJ [Col PARR EL LA]: I have none. Thank you, Mr . Mo nt r oss . 

20 DC [MR. MONTROSS]: Than k you . 

21 MJ [Col PARRELLA]: Any other defense counse l wish to 

22 present arg ument on 599? 

23 LDC [MR . NEVI N]: Same objection, Your Honor. 
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1 MJ [Col PARR ELLA] : Noted . Okay. 

2 Negative response. 

3 Tria l Counse l , you may make argument on 600 and 599, 

4 please. 

5 MTC [ MR . TRI VETT ]: So Mr. Bi n' Attash was no t one of t he 

6 19 hijackers on September 11th , 2001, and t hat's not an 

7 exculpa t ory fact . Ne ither was Mr . Moha mmad . Nei t her was 

8 Mr. Al i or Mr . Binalshibh . 

9 Conspirac i es have diffe r ent roles for everyone, and 

10 when you l oo k to the evi dence and you l ook to whet her or not 

11 they're ent i t l ed to di scove r y , you have got to tie i t to the 

12 actual charge sheet and what we ' ve alleged . 

13 Mr . Bin ' Attash had a vi ta l r ol e in t he co nsp i racy , 

14 but al l but one of his overt acts is December of 1999 to ea rl y 

15 2000. Wha t we have alleged in t he charge sheet is tha t he 

16 assisted two of the f irst hij ackers who were com ing to t he 

17 Uni t ed Sta t es t o take f l i gh t lessons , and ult i ma t ely l ate r 

18 became muscle hijackers; and that he cased U. S. a i r carriers 

19 t o f i gure out how t o circumvent the security to get razor 

20 blades on board so that pilots ' thro a ts could be cut . The 

21 ev i dence at tria l wil l s how t hat he t hen di d a casing report 

22 and provided it to a l Qaeda l eade r s hi p and tha t t ha t was l a t er 

23 used t o tra i n t he hi j ackers. 
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1 Who knows what wou l d have ha ppened if Mr. Bin ' Attash 

2 would have gotten caught, ha d the blade not made it throug h 

3 security , and whe t her a l Qaeda would have decided that t he 

4 plan would not work. 

5 So he had an im portant and vita l role in the 

6 conspi r acy, but f or the most pa r t, he was not commi t t i ng overt 

7 

8 

9 It ' s interes t in g t hat Mr . Mont ross would make his 

10 argument as to why he is ent i tled t o i t knowing f ull well that 

11 the ca s e law we c ited di rectly con t r ad icts his position. I n 

12 t he Ap odaca and Sca rp a ca ses -- l e t me quo t e from the 

13 op i nion -- a defendan t may not seek to establish his i nnocence 

14 t hrough proo f of t he absence of crimi nal acts on s pecif ic 

15 occasions. 

16 Mr . Apodaca made t he same a r gumen t that he was 

17 required to have al l of his co-conspiratorsllllllll and the 

18 judge noted -- the court noted tha t j ust because he wasn ' t on 

19 didn ' t make the evidence per se 

20 e xc ulpatory or disc overa ble , and t hat ult i mately t here are f ar 

21 easier methods for him to make those arguments tha n getting 

22 And we are not against t hat . 

23 If Mr. Montross wants to make the a r gument that 
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1 he can 

2 ask the witnesses tha t we put on about that. If he wants to 

3 offer a st ipulation to the Un ited States, we will look at the 

4 language of i t , and i f i t seems like it is accurate, we wi ll 

5 stipulate to it. 

6 But they don't really want us to do that. They want 

7 to pu t us on a never-ending ques t for discovery. Jus t like 

8 Mr . Farley said, they are requesting things that t hey don't 

9 be l ieve exist, having us play go-fetch. It doesn't work that 

10 way. It could never work that way. Cases would never get 

11 tried if it did work that way. 

12 I want to address some spec ific things in 600 that 

13 Mr . Connell raised, specifically on Appellate 

14 Exhibit 600 (AAA), where he walked through the paragraphs a. 

15 through g. and then a. t hrough f. of pa ragra ph 1 and 2. And 

16 our position is that a . through d. all would reveal the source 

17 and method. They were all considered by the judge in making 

18 his dete rm ination in our ex parte filing. The same with f. 

19 

20 

For e., 

21 -- those are determinations that we had made based on the 

22 fact that they are classified and t hat they could tend to 

23 reveal - - t he more you provide, obviously the more you tend to 
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1 reveal the source and method. But ultimately it was a 

2 discove r y call that we made, a classified -- the i nfo rma t ion 

3 was not -- we reviewed them . The in fo rmation was not 

4 noncumulat i ve, relevant, and help f ul to a legally cognizable 

5 defense, rebuttal of the prosecu tion 's case- i n-ch i ef , or to 

6 sentencing. 

7 

8 

9 wi l l be witness testimony on that. We are aware of our Jencks 

10 and Giglio ob li gat i ons; and to the extent there wou l d be any 

11 Jencks on that , we would certa in ly provide it. 

12 Going through paragraph 2, le tters a., c., d., e., 

13 and f . all would reveal the source and method, all of which we 

14 believe t he mil i tary judge considered when giving us our 

15 adequate substitute that we file d i n the ex par te motion. 

16 As far as letter b., analysis 

17 

18 that will be done t hrough the 

19 FBI intell ige nce analyst, and they can cross-examine on that 

20 as we 11 . 

21 If I may jus t have a moment, Your Honor. 

22 MJ [Co l PARRELLA]: You may. 

23 MTC [MR. TRIVETT] : In regard to the hos tilities argument, 
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1 what's important I think in determining whether or not it 

2 would even be relevant to their argument, even if the 

3 government doesn't agree with their argument, you have to look 

4 at how many inferences the de f ense piles on to eve n get there 

5 that it might have some kind of log ical or probative value. 

6 All righ t? 

7 And I'm not going to get into the source and method, 

8 Connell 's argume nt presumes: 

9 

10 and if we were at war, we would have targeted and killed 

11 him. All right? So it presumes that we are able to do that. 

12 

13 It presumes 

14 that we could have i mmediately launched some type of weapon to 

15 ki l l him. I t presumes t hat even if we could launc h a weapon 

16 to kill him, that the collateral damage would have been, 

17 depending on where he was, in accordance with the law of war . 

18 So all I would as k you, whenever they are making 

19 these arguments about hosti li ties, is there are so many 

20 inferences piled upon inferences, where, in the end, even i f 

21 we did have someone we could target, and even if we did 

22 believe we were at war, there could be a hundred reasons that 

23 we decide not, that we were not to target them, even jus t a 
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1 tact i cal and strategic reason l i ke , well, maybe we wi l l follow 

2 this guy for a wh il e and see who e l se he leads us to . 

3 There are hundreds of different reasons why you mig ht 

4 not target someone under t he l aw of war doesn't mea n you are 

5 no t a t war . When you pile inference upon i nf erence t o try to 

6 justify getting discovery , all I wou l d ask is that the 

7 mi l i tary j udge look very closely at everyth i ng t hat i s 

8 presumed in a ll of those requests as to why they need it for 

9 armed conflict. 

10 So i n c i t i ng back to ou r f il ing, the Matera case and 

11 the Poindexter case are a l so very he l pful. The government 

12 need not disclose evidence that is not exculpatory but i s 

13 mere l y not inculpatory . And I think some of what the mi litary 

14 judge was asking br i ngs this point to l ight. Where does i t 

15 s t op? Where does t he absence of your guy i n any of t he 

16 ev i dence stop? And the answer is that there is no way to do a 

17 princ i pled determ i na ti on on i t. 

18 There is evidence that proves that he was an 

19 im portant part of the conspiracy. There is evidence that 

20 proves that other people were doing other aspects. It would 

21 be completely different if we said that Mr. Bi n 'Attash had a 

22 

23 
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1 We have a l leged t ha t as to the 

2 other four, and we are going to prove t hat as to t he othe r 

3 four, and t hat' s why it can't be exc ulpatory to Mr . Bi n' Atta sh 

4 t hat he wasn't i nvo l ved in something that we said he was no t 

5 i nvo 1 ved i n. 

6 Is he i nvo l ved in the overall conspiracy? 

7 Absolutely. Are we go i ng to prove beyond a reasonable doubt 

8 that he is a pr i ncipa l in that he ai ded , abetted , counseled, 

9 and commanded some of the hij ackers a nd worked to make su r e 

10 that the attacks we r e a s uccess? You bet. But in the en d , we 

11 haven ' t alleged aga i nst Mr. Bin'Attas h anything t hat ' s 

12 revealed 

13 I'm not su r e how Mr. Montross th i nks discove r y works 

14 from the prosecution's perspective , but this who l e Brady 

15 argument, one, they are not ent it led to it at all, but we 

16 provided what we provided t o them . We can ma ke a s t rong 

17 argument, as did the Apodaca case an d the Scarpa case , that 

18 they weren ' t entitled to th i s at all . We provided it anyway 

19 because we tried t o provide all of the discovery to a l l of t he 

20 acc used . But we we r en ' t required t o do i t . He cl a ims it was 

21 Brady and t hat somehow we should have t ur ned it over earl i er 

22 t han we did . 

23 I don ' t have a Brady stamp i n the office. I don ' t 
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1 loo k at everything from a d i scovery standpoint an d say that ' s 

2 Brady, that ' s Brady, t hat ' s 701. I t ' s e i the r discove r able or 

3 it's not , but if it ' s c l ass i fied, eve n if it is Brady, it 

4 st i ll has to go through the process . Righ t. 

5 So we stil l have to wait until the defense can 

6 receive classif i ed i nf orma ti on; that they have s ign ed the MoU 

7 to do it; t hat we were a ble to file a motion and get the 

8 subs t itu t e and the protections tha t we sought before turn i ng 

9 it ove r . So one, I don ' t t hink it was di scoverable at al l as 

10 to Khallad, but we turned it ove r . I don ' t t hink anyt hing 

11 additi onal was discovera ble to Khall ad for the reas ons we 

12 sa i d . And ul t ima t e l y they got everyt hing t hat everyone e l se 

13 got in r ega r d to 

14 MJ [Col PARR EL LA ]: You seem t o have, in the beg i nning of 

15 your a r gument, conceded the r e ' s probative value t hat 

16 wou l d be a 

17 sa l ient poi nt he could bring out on cross-examination , the 

18 government offered to sti pul ate 

19 

20 

21 I s that some t hin g that the gove r nment is wil l ing 

22 t o -- you know, obv i ous l y it migh t be more compe l ling to say 

23 
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4 MTC [MR. TRI VETT ]: To the extent that that would 

5 potentially compromise t he source and method, no, but we would 

certainly be willing to stipulate 

regard to 

16 the 9/ 11 Commission as far as the U.S. Government is aware. 

17 

18 they wouldn ' t be 

19 re l evant or di scoverable based on our rev iew. I f that answers 

20 your question, s ir . 

21 It's difficult be ing in my position when I get a 

22 question, understanding that we have sought to protect the 

23 source and method, and t hat t here is a chunk of t his t ha t 's 
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1 not supposed to be adversar i al , bu t I am trying to answer your 

2 questions to the best of my abil i ty. 

3 MJ [Col PARRELLA]: I appreciate that , and I think it 

4 answers my question. 

5 MTC [MR . TRI VETT ]: Subjec t t o any add it iona l ques ti ons 

6 you have, sir . 

7 MJ [Col PARR EL LA] : I don ' t have any. 

8 So, Mr. Conne l l, if you want t o rep l y wi t h respect to 

9 600. 

10 LDC [MR . CONN ELL ] : Si r, I r i se on l y to addre s s the si ze 

11 of the un i verse que s t i on. The wi t h -- essenti a l l y wi th 

12 respect to a ny argument , t here i s alwa ys an argu ment 

13 ad i nfinitu m that can be made , a l i ne drawi ng problem, when 

14 how many hairs on your c hi n do you have to have to have a 

15 beard . The - - but in t hi s case we do n' t rea l ly have t o get 

16 ph i l osophica l on it beca use the one t hing t hat we know abou t 

17 the sample -- so t here is a broader popu l at i on of whi ch we 

18 have a samp l e, and the one th i ng that we know about the samp l e 

19 

20 

21 

22 

23 
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7 dealing wit h that situation. We don ' t have any evidence that 

8 that ever existed . I' m sure the governmen t would bring it 

9 forward if it did . 

10 

11 

12 

So we do have a li mi ting pri nciple . We have one 

13 We have a secon d l i miting pr inc i ple in t he t i me 

14 period that the cha r ge s heet cha r ges a conspiracy that is 

15 al l ege d to have lasted fr om 1996 to 2001 and that gives us a 

16 second l im i ting principle for the universe . So we essent i al ly 

17 have one limiting pr inci ple of time , ano ther of s pat ial 

18 re l ationshi ps, and I t hi nk that ' s how we define t he unive r se . 

19 

20 

21 

22 MJ [Col PARR EL LA ] : Than k you . 

23 Mr. Montross. 
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1 DC [MR . MONTROSS] : I join Mr. Conne l l' s limiting 

2 pr i nciples. I remind the mil ita r y judge that repeatedly the 

3 government claims tha t Mr. Mohammad is the prime mover and t he 

4 mastermind behind the 9/11 attacks. He i s cer t a in ly an 

5 approp r i ate hub to serve as the l imiting principal, a t least 

6 in terms that t he 

7 government has to pr oduce. 

8 I heard the government 

9 

10 abide by the li miting princip l es that Mr. Connell suggested. 

11 But, J udge, okay, it makes al l the diffe r ence in t he world, 

12 jus t even give us a number . 

13 

14 tha t really makes a big 

15 difference. 

16 Now , I 'm not sure what the government's vision of a 

17 conspi r acy i s, okay? But this one apparently starts in 1996 

18 and it ends with the attacks on September 11th, 2001. I 

19 haven ' t been given any notice, okay, by the gover nment that 

20 t hey a r e not charging hi m, okay, with t he conspiracy afte r 

21 ea r ly 2000 wherein they say the overt acts stopped . If that's 

22 t he case , l et me know , okay? But he is charged with a 

23 conspi r acy up to the eve nts of September 11th, 2001. 
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impact his role in a charged conspi r acy that he i s still 

3 iden t ified as a principal in . How ca n tha t no t be exculpatory 

4 And I do s t an d con f used by 

5 the government ' s position that, yes, introduces by different 

6 means , yes, seek a stipulat i on , yes, i t would be relevant a t 

7 trial, but we are not going to give it to you at all because 

8 we don't believe t hat it's exculpa t or y. 

9 Now, the las t point , I was crit i cized by the 

10 government f or fail i ng to apparen t ly acknowledge t hat they 

11 argued Apod aca. I didn ' t tal k about Apodaca in f r ont of 

12 Your Honor because I act ual l y de a l t wi t h it in my pleading. 

13 Okay . I' m sorry , okay, i f the gover nment apparently missed 

14 t he reference to Apodaca in my pl eadi ng. 

15 So I am going to say what I wrote. The gove r nment 

16 repeatedly ci t es Uni ted States v. Apodaca, and I give the cite 

17 for its narrow view of its discovery obligations. The 

18 government does not disclose that Apodaca was excl usively a 

19 case involving an applica tion of Rule 16 of the Federal Rules 

20 of Crimina l Procedu r e an d di d not involve application of Brady 

21 pr i nciples, okay? I also indicate i n my conversation about 

22 Apo daca t hat moreover, in Apodaca , the government produced a 

23 defendant under Rule 16 the very evidence that the government 
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1 now seeks to deny Mr . Bin ' Attash. 

2 The District Court specif i cally noted that the, 

3 quote , government has already produced to the defendants the 

4 used by the defendant 

5 and the under l ying app l ications and orders for t hose 

6 as we ll as t he applicatio ns , affidav i ts, and 

7 orders re l at ed to t he uti lized 

8 by ind i vidua l s other than the defenda nt . And then I c i te t he 

9 page in Apodaca where i t says that . 

10 So if they th i nk Apodaca i s the bi nd i ng ru l e, I wou l d 

11 l ove i f Apodaca ta l ked abo ut Brady , whi ch i s what my argument 

12 i s, but t he defendant Apodaca got everything that I am 

13 standing here seek i ng right now . So if t hey want to use that 

14 as suggest i ve case law, I am more t han happy to adopt i t. 

15 Any t hi ng f ur t her , Judge? 

16 MJ [Co l PARRELLA]: No , thank you . Okay . 

17 

18 

Any counse l have anyt hi ng f urther on 599 or 600 ? 

All right . There be i ng a negative reply, I be l ieve 

19 we have now addressed everyth i ng that was docketed for this 

20 closed sess i on . The co mmi ssion wi 11 then r ecess . And si nee 

21 we have now gotten through open and closed argument on this, 

22 all the items on t hi s week's orde r of march , the on l y thing 

23 l eft i s the po t ent i a l t es ti mony of t he i nt erpre t er. So we 
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1 wi l l contin ue with the plan that we will be in here in a 

2 closed session at 0-9 Thursday morning un l ess we are told 

3 otherwi se . 

4 There are a cou ple of fol ks s t anding . Mr . Ryan , I am 

5 going to go to Mr. Connell who i s standi ng fi r st a nd t hen I 

6 wi l l come to you. 

7 LDC [MR . CONNE LL ] : Si r, could I request a brie f 802 once 

8 you close t his 806? 

9 MJ [Col PARR EL LA] : Absolutely . 

10 TC [MR . RYAN] : You r Honor , I was ju s t seeking to inquire 

11 your plans on ho l ding a 505(h) in re gard to gover nment ' s 

12 pleading th a t we fi l ed yes t erday, an d it pertains to the 

13 interp r eter ' s testimony . That would be 616Q. 

14 MJ [Col PARR EL LA ]: Right . So I didn 't have an 

15 opportunity to compare what was in 616Q with what the 

16 government prev i ously so ught in the 505(h) hearing we 

17 conducted i n J anuary. I wou l d assume, then, Mr. Ryan , this i s 

18 new information that you wish to use? 

19 TC [MR . RYAN] : Correct , si r . I t follows t he i t ems we 

20 noti ced in J anuary and had argumen t ab out. It ' s wi t hi n the 

21 sa me genre. There will be i tems pertain i ng to the 

22 interp r e t er's tes t imony. These are s pec i fic i t ems t hat he 

23 himsel f wi l l i dent ify an d authenticate. 
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1 LDC [MR . CONNELL]: Sir, this unclassified argument would 

2 be more app r opriate or discussion would be mo r e appropriate 

3 for 802 . 

4 MJ [Col PARRELLA]: Okay . I 'm going to address i t right 

5 now, so tha nk you, but we can continue to discuss it too -- we 

6 can discuss it i n the 802 too. 

7 LDC [MR . CONNE LL ]: Please note my objection. 

8 MJ [Col PARRE LLA]: It ' s noted . 

9 My concern with th i s, Mr . Ryan, is frankly the 

10 timeliness of it. So it wasn ' t -- I think there was plenty of 

11 opportunity. Frankly, we were supposed to take up the 

12 testim ony in a closed session in J anuary but for my own 

13 condition we were unable to do so , which still afforded the 

14 parties, you know, maybe an opportunity to revis i t t hese 

15 issues and to submit additional documentation in t he inte r im 

16 time period or to request a hea ri ng . That wasn ' t done so. 

17 So this -- fran kly , at this point, I am not inclined 

18 to do a 505(h) hearing . I think we have what we have. I am 

19 prepared to take the t estimony. I brief l y looked a t what you 

20 intended to not i ce and I didn ' t see t his as necessary for the 

21 interp r eter ' s testimony. There is no pen ding motion for any 

22 action related to the interprete r 's test i mony, so some of that 

23 information may become more relevant shou l d there be a 
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1 subsequent motion made by t he defense in response to the 

2 interp r eter ' s testimony. But I 'm not inc l ined to do a 505(h) 

3 hearing f or that information that ' s not iced because I thin k 

4 it's -- also , in pa r t , sets a bad preceden t for t he t i mel i ness 

5 i n which these not i ces have been f il ed . 

6 TC [MR. RYAN]: Understood , Your Honor . I wi ll j ust s t ate 

7 that as they become relevant, I may ask Your Hono r to 

8 recons i der that. 

9 MJ [Col PARR ELLA ] : I understand . 

10 TC [MR . RYAN] : That is, du r ing the test i mony , s i r. Thank 

11 you. 

12 MJ [Col PARRELLA ]: Oka y. Anything further? 

13 I f not , th i s commission is r ecessed . 

14 [The R . M. C . 806 session recessed at 1235 , 26 March 2019.] 
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